
























































deference is unwarranted where the “current interpretation runs counter to the
‘Intent at the time of the regulation’s promulgation.”” Gonzales v. Oregon, 546
U.S. 243, 258 (2006). Here, it is undisputed that the Secretary at the time of the
1993 regulation interpreted the 1991 Act to cover blue-water veterans. Supra.’
Additionally, because the agency’s interpretation was not officially adopted
until 2002, after Mr. Haas filed for benefits, the DVA’s new interpretation
constitutes impermissible retroactive lawmaking. Long Island Care at Home, Ltd.
v. Coke, 127 S. Ct. 2339, 2349 (2007). See Amicus Brief of American Legion et al.

IV. The DVA’s “Foot-On-Land” Interpretation Is Unreasonable.
As the CAVC ruled and the panel’s dissenting judge agreed, the DVA’s

foot-on-land interpretation is also unreasonable under step 2 of Chevron because it
is not informed by any scientific evidence of different exposure or any basis for
believing Congress intended that distinction. Op. of Fogel, J., dissenting, at 3-4.
The panel nonetheless upheld the “foot-on-land” rule because line-drawing
is always arbitrary. Op. 43. But this is precisely the point: Congress did not intend
any lines to be drawn among Vietnam veterans because in 1991 there was not (and
there is not today) either the scientific evidence to rule out certain classes of

veterans as unexposed or the records of troop movements to allow for rational

" In Long Island Care at Home, Ltd. v. Coke, the Supreme Court gave Auer
deference on the question of which of two regulations controlled, but the
controlling agency interpretation of the statute was itself embodied in a notice-and-
comment regulation. 127 S. Ct. 2339, 2349 (2007).
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administration of such a rule. There is no reason why Congress would want a
soldier to recover if he set foot on land in Vietnam for one day in 1975 (years after
Agent Orange spraying had ended), but not naval veterans (like Mr. Haas) who
were directly engulfed in drifting Agent Orange clouds.® Indeed, contrary to the
DV A’s unscientific claim that only inland service had a significant exposure risk,
Admiral Zumwalt, the former Chief of Naval Operations in Vietnam whose report
the panel otherwise credited, recommended that at a minimum service connection
should be presumed for any veteran within 20 kilometers of a spray area (which
would include veterans serving in the 12-mile territorial waters off the‘ heavily
sprayed coasts). Zumwalt Report 51. But Admiral Zumwalt also recommended an
alternative of presuming service connection for all Vietnam veterans (as the
Secretary had done for NHL), because while overinclusive “it is the only
alternative that will not unfairly preclude receipt of benefits by a TCCD exposed
Vietnam veteran.” Id. at 52. That is the approach Congress chose.

CONCLUSION

The petition should be granted.

8 Mr. Haas testified, “Our ship did go within 100 feet of the coast of Vietnam. And
most of our rearming or replenishing of the ships was in the early morning hours
and this was the same time that Agent Orange and other defoliants [were] sprayed
on the coastal forest. You could see the large clouds of chemicals being dropped
by the aircraft which they sprayed over the forest and these large clouds would
drift out over the water because of the prevailing winds and they would engulf the
ships, my ship in particular.” ROA 562.
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